I N THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

SEAN FI TZPATRI CK ; ClVIL ACTI ON
V.
M CHAEL QUEEN, et al. : NO. 03-4318
MEMORANDUM
Padova, J. May 16, 2005

Smthfield Foods, Inc., Joseph W Luter 1V, and Mchael H
Cole have filed a Mdtion to Dismss the Armended Cross-C aim of
Pennexx Foods, Inc., pursuant to Federal Rule of G vil Procedure
12(b)(6). The Court heard oral argunent on the Mdtion on February
4, 2005, and the natter has been fully briefed by the parties. For
the reasons that follow, the Mdtion is granted in its entirety.
l. BACKGROUND

I n June 2001, Pennexx Foods, Inc. (“Pennexx”)! which, at the
ti me was known as Pinnacle Foods, Inc., and Smthfield Foods, Inc.
(“Smthfield”)? entered into a Stock Purchase Agreenent. (Am
Cross-A. T 49; Pennexx Resp. Ex. A) Pursuant to the Stock

Purchase Agreenent, Smthfield purchased 50% of the outstanding

! Pennexx is a Pennsylvania corporation that, at all tines
material to this action, was in the business of processing,
packagi ng, and delivering case-ready neat to retail supermarkets in
the northeast United States. (Am Cross-C. { 1.)

2 Smithfield is a Virginia corporation that produces,
processes, and markets a variety of fresh pork and processed neat
products, with operations in the United States and t hroughout the
world. (Ld. 1 2.)



shares of Pennexx stock for a discounted price of $6 mllion and
nom nated two of its executives, Joseph W Luter, |1V, and M chael
H Cole, to the Pennexx Board of Directors. (Am Cross-d. 9T 49,
52.) The parties also entered into a Credit Agreenent, pursuant to
which Smthfield agreed to provi de Pennexx wth a revol ving |ine of
credit not to exceed $30 million. (ld. T 50; Pennexx Resp. Ex. A.)
| n exchange, Pennexx granted Smthfield a bl anket |ien and security
interest in all of Pennexx's real and personal property. (Am
Cross-d. T 226.)

Pennexx’ s financial perfornmance subsequently declined and the
conpany began to seek waivers of default on its obligations under
the Credit Agreenent. (Am Cross-d. 1Y 181, 185, 225.)
Smthfield waived Pennexx’'s potential defaults on several
occasi ons. (Id.) On May 8, 2003, however, Smthfield notified
Pennexx that it was in default under several provisions of the
Credit Agreenment and declared imediately due and payable all
out st andi ng anounts under the Credit Agreenent. (1d. 1Y 281, 283.)
On May 19, 2003, Smithfield conmmenced a replevin action against
Pennexx in the United States District Court for the Eastern
District of Pennsylvania, Cvil Action No. 03-3155. (ld. T 297.)
The case was assigned to Judge Charles R Winer. On May 22, 2003,
followng an energency hearing, Judge Winer entered an order
directing the Cerk of Court to issue a Wit of Seizure for all

tangi bl e property l|located at Pennexx’s Tabor Facility. (Ld. 1



305.) On May 29, 2003, Pennexx and Smthfield entered into a
For bearance Agreenent, whereby Pennexx agreed to pay off its
outstanding loan obligations and related expenses, totaling
approximately $13 mllion, by June 9, 2003 at 3:00 PM (ld. T 318;
For bearance Agreenent 9 3.) Pennexx also agreed to provide
Smthfield with an absolute and irrevocabl e rel ease and di scharge
of Smthfield s $12.1 mllion guaranty of Pennexx’s obligations
under its equi pnment | ease with Comrerce Conmercial Leasing, and to
provide Smithfield with inmedi ate peaceful possession of al
collateral under the Credit Agreenent if Pennexx failed to tinely
pay the full anount due. (Am Cross-d. ¢ 318; Forbearance
Agreenment 1Y 4, 5.) Pennexx further agreed to the follow ng
general rel ease:

10. Ceneral Release of Smthfield. Except
for Smthfield s obligations under this
Agreenment , PENNEXX, i ndividually and on behal f
of its stockholders and affiliates in their
respective capacities as such, her eby
irrevocably and absolutely rel eases, rem ses,
acquits, and di scharges Smthfield and each of
its current and former officers, directors,
enpl oyees, shar ehol ders, affiliates,
subsi di ari es, parent corporations, attorneys,
agents, affiliates, predecessors, successors
and assigns, from and of any and all clains,
causes of action, actions, liabilities,
damages, | osses, expenses, costs and demands,
of any kind or nature whatsoever, absolute or
contingent, matured or unmatured, |iquidated
or unliquidated, now known or subsequently
di scovered, arising prior to the date hereof
or in any way relating to actions, omn ssions
or events occurring or failing to occur prior
to the date hereof, specifically including
without Iimtation (i) all clains and causes
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of action, if any, arising out of or in any
way relating to the Loan Docunents, the
Leases, the Cuaranty, this Agreenent, or any
course of conduct, course of deal i ng,
statenents (oral or witten) or actions of
Smithfield in interest in connection with the
Loan Docunents, the Leases, the CGuaranty, or
this Agreenent, (ii) all clains or causes of
actions [sic] that were or could have been
asserted in the Replevin Action, and (iii) all
clainms and causes of action asserted in the
brief filed by PENNEXX in the Replevin Action
on My 27, 2003. PENNEXX further hereby
irrevocably and absolutely rel eases, rem ses,
acquits and discharges any and all third
parties that are liable (in tort, contract or
otherwise) with Smithfield to PENNEXX on or
with respect to any of the clainms, causes of
action, actions, liabilities, damges, | osses,
expenses, costs or demands released in the
precedi ng sentence of this Paragraph 10.

(Am Cross-C . § 318; Forbearance Agreenent § 10.) |In exchange for
Pennexx’s consideration, Smthfield agreed to forbear from
exercising any of its rights or renedies until June 18, 2003

provi ded that Pennexx conplied with its obligations under the
For bearance Agreenent. (Am Cross-d . { 321; Forbearance Agreenent
1 2.) Smthfield also agreed to vote all of its shares of Pennexx
common stock in favor of, or to execute a witten consent to the
adopti on and approval of, a proposal to both nerge Pennexx with and
into a to-be-fornmed, wholly-owned Del aware subsidiary of Pennexx
and increase the nunber of authorized shares of Pennexx capita

stock. (Forbearance Agreenent f 13.) Smthfield further agreed
not to sell or transfer any of its shares of Pennexx conmmobn stock

for a period of at |least 120 days and to refrain from taki ng any



action to prevent or nmake nore difficult the passage of the merger
and share increase proposal. (1d.)

On May 30, 2003, Judge Weiner entered a Stipulated Oder
approvi ng the Forbearance Agreenent “as a reasonabl e resol uti on of
all matters” and entering the Forbearance Agreenment as “an O der of
the Court [that] shall be fully enforceable by this Court as a
Consent Decree.” (Smthfield Defs.” Ex. 1.) The Stipulated O der
further provided that “[t]he Court retains jurisdiction over this
matter to enforce this Stipulated Order in accordance with the
terms of the [ Forbearance] Agreenent.” (1d.) After Pennexx failed
to tinely pay the anmount due under the Forbearance Agreenent,
Smthfield took control of Pennexx’s assets and operations. (Am
Cross-d. T 336.)

On July 24, 2003, the Wner Famly Trust® commenced the
i nstant securities action agai nst Pennexx, Smthfield, Luter, Cole,
and ot her present and fornmer officers and directors of Pennexx. On
Decenber 5, 2003, Pennexx filed a Cross-C ai magainst Smthfield,
Luter, and Cole (collectively, “the Smthfield Defendants”). On
Decenber 12, 2003, the Smthfield Defendants filed a “Mtion to
Sever and Transfer the Cross-Claimto Civil Action No. 03-3155.”
The Smthfield Defendants also filed a “Mdtion to Enforce Court’s

Stipulated Order” in Gvil Action No. 03-3155 on the sane date. On

® On February 11, 2005, the Wner Fanily Trust w thdrew as Lead
Plaintiff and the Court granted Sean Fitzpatrick’s Mtion to
I ntervene as Lead Plaintiff.



January 22, 2004, this Court denied the Smthfield Defendants
Mbtion to Sever and Transfer the Cross-C aimw thout prejudice.?
On February 4, 2004, Pennexx filed an Anended Cross-Claim
against the Smthfield Defendants. The essence of the Anended
Cross-Claim is that the Smthfield Defendants devised and
i npl emented a strategy to takeover Pennexx and ultimately elimnate
the conpany as a going concern. The Amended Cross-C aim asserts
the follow ng fourteen counts: Contribution (Count I); Fraud in the
| nducenent: The Sm thfi el d- Pennexx Joint Venture (Count 11); Fraud
in the I nducenent: The Forbearance Agreenent (Count 111); Fraud on

the Court (Count 1V); Breach of Fiduciary Duty: Luter and Cole

“1n denying the Motion, this Court stated as foll ows:
At the present tinme, this Court 1is not
satisfied that the severance and transfer of
Pennexx’s Cross-Claim to Judge Winer for
consolidation with Gvil Action No. 03-3155is

appropriate, in view of the fact that the
Cross-d ai mi ncl udes counts agai nst def endants
who are not parties to that action. In the

event that any issues are determ ned by Judge
Weiner in Cvil Action No. 03-3155 that would
qualify for issue preclusion in the instant
action, any party may assert any clainms of
i ssue preclusion before this Court. In sum
this Court believes that, at the present tineg,
institutional conservation in the instant
action can be nore appropriately achi eved by
way of the doctrine of issue preclusion, if
applicable, rather than through the severance
and transfer of Pennexx’s Cross-C aimto Judge
Wei ner for consolidation with Gvil Action No.
03-3155. Accordingly, the instant Mtion is
denied wthout prejudice to any party to
assert any claim of issue preclusion, or to
renew the instant Motion, at a later juncture.
(01/ 22/ 04 Order.)



(Count V); Breach of Fiduciary Duty: Smthfield (Count WVI);
Tortious Interference with Existing Contractual Relations (Count
VI1); Tortious Interference with Prospective Contractual Rel ations
(Count VII1); Breach of Contract: The Credit Agreenent (Count |X);
Breach of Contract: The Forbearance Agreenent (Count X); Breach of
Good Faith and Fair Dealing (Count Xl); Negligent Msrepresentation
(Count XIl1); Breach of Good Faith and Fair Dealing (Count X I1);?®
and Negligence (XIV).® The Anended Cross-C ai mseeks $226 nillion
i n damages and vacat ur of the May 30, 2003 Stipul ated Order entered
in Gvil Action No. 03-3155.

On August 17, 2004, the Cerk of Court reassigned Cvil Action
No. 03-3155 to Judge Lawrence F. Stengel. On Cctober 15, 2004, the
Smthfield Defendants filed the instant Mdtion to Dism ss. On
Cct ober 22, 2004, after hol ding a tel ephone conference with counsel
for Pennexx and Sm thfield, Judge Stengel entered an Order placing
Civil Action No. 03-3155 in suspense pending disposition of this
action.
1. LEGAL STANDARD

Wen determining a motion to dismss pursuant to Rule

> This count is identical to Count Xl.

® 1t appears that, with the exception of Counts V and VI, al
of the Counts in the Anended Cross-Cl ai mare asserted agai nst each
of the Smthfield Defendants. Nevertheless, the allegations of the
Amended Cross-Claim rel ate al nost exclusively to the conduct of
Smthfield alone. Accordingly, except where otherw se noted, the
Court will hereinafter refer only to Smthfield in discussing the
al | eged conduct underlying Pennexx's clains for relief.
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12(b)(6), the <court nust accept as true all well pleaded
allegations in the conplaint and view them in the [|ight nost

favorable to the plaintiff. Angelastro v. Prudential-Bache

Securities, Inc., 764 F.2d 939, 944 (3d Cr. 1985). A Rule

12(b)(6) notion will be granted when a plaintiff cannot prove any
set of facts, consistent with the conplaint, which would entitle

himor her to relief. Ransomv. Mirrazzo, 848 F.2d 398, 401 (3d

Cr. 1988). Docunents “integral to or explicitly relied upon in
the conplaint” and related matters of public record may be

considered on a notion to dismss. Inre Burlington Coat Factory,

114 F. 3d at 1426 (enphasis omtted).

[11. DI SCUSSI ON
The Smthfield Defendants argue that Counts II1I, 1V, X Xl
and XlIl of the Anended Cross-Claim should be disnm ssed because

Pennexx cannot prove any set of facts, consistent with the Arended
Cross-Claim which would entitle it torelief on these clains. The
Smthfield Defendants seek dism ssal of the remaining nine counts
of the Anended Cross-Claimas being barred under the terns of the

general rel ease contained in Forbearance Agreenent.’

"Release is an affirmative defense, see Fed. R Civ. P. 8(c),
and is generally asserted by notion for judgnment on the pleadings
or summary judgnent. In this case, however, Pennexx has explicitly
relied on the Forbearance Agreenent (and the general release
contained therein) in its Amended Cross-Claim and both parties
have attached t he Forbearance Agreenent as an exhibit in connection
with the instant Mdtion. (See Pennexx Ex. C, Smthfield Defs. Ex.
1.) Accordingly, the Court may properly consider the terns of the
For bearance Agreenent, including the general release contained

8



A. Non- Rel eased d ai ns

1. Fraud in the inducenent

The Smthfield Defendants nove to dismss Count Il1l of the
Amended Cross-Claim in which Pennexx alleges that Smthfield
fraudul ently induced the conpany to enter into the Forbearance
Agr eenent . Under Pennsylvania law,® a claim for fraud in the
i nducenent consists of the following elenments: (1) a material
m srepresentation of fact; (2) the maker was aware of its falsity
or reckless as to whether it was true or false; (3) the statenent
was made or omtted with the intent of m sleading or inducing the
plaintiff torely onit; (4) justifiable reliance by the plaintiff

on the msrepresentation; (5) damages to the plaintiff as a

therein, in ruling on the instant Mbtion. See Cuchara v. Gai-
Tronics Corp., Gv. A No. 03-6573, 2004 W 1438186, at *4-*5 (E. D
Pa. Apr. 7, 2004) (considering agreenent and general release on
12(b)(6) notion where “Plaintiff’s allegations, as set forth in the
Conpl ai nt, are heavily based on the Agreenent and CGeneral Rel ease
[and] the Agreenent is attached as an exhibit to both Plaintiff’s
and Defendants’ supporting Menoranda”); see also Three Rivers
Motors Co. v. Ford Mdtor Co., 522 F.2d 885, 897 (3d GCr. 1975)
(reversing district court’s denial of notion to dism ss based on
rel ease defense).

8 The Forbearance Agreenent includes the follow ng choice of

| aw provision: “This Agreenment shall be governed by and construed
and interpreted in accordance with the | aws of the Commonweal t h of
Virginia, notwithstanding its conflict of |aws principles or any
other rule, regulation or principle that would result in the
application of any other state’s law.” (Forbearance Agreenent ¢
17.) The Smthfield Defendants are not seeking to enforce the
For bear ance Agreenent’s choice of |law provision in this case, as
the parties have agreed that Pennsylvania |aw should govern the
state law clainms asserted in the Amended Cross-Claim including
clainms which arise fromthe Forbearance Agreenent. (See 02/04/05
Tr. at 14; see also Smithfield Defs.’” Reply at 2 n.1).
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proxi mate result of reliance on the m srepresentation; and (6) the
m srepresentation was made with the specific intent to induce
another to enter into a contract when the person had no duty to do

S0. McAllister v. Royal Caribbean Cruises, Ltd., Cv. A No. 02-

2393, 2003 W 23192102, at *5 (E. D. Pa. Sept. 30, 2003) (citations
omtted).

The Smithfield Defendants argue that Pennexx’s fraud in the
i nducenent claim is barred under Pennsylvania's parol evidence
rule. The parol evidence rule provides that “[w here the parties
to an agreenent adopt a witing as the final and conplete
expression of their agreement, . . . evidence of negotiations
|l eading to the formation of the agreenent is inadm ssible to show
an intent at variance with the I anguage of the witten agreenent.”

ol dstein v. Murland, Cv. A No. 02-247, 2002 W. 1371747, at *2

(E.D. Pa. June 24, 2002) (quoting 1726 Cherry St. P ship v. Bel

Atlantic Props., Inc., 653 A 2d 663, 665 (Pa. Super. C. 1995)).

The Smthfield Defendants note that the Forbearance Agreenent
contains an integration clause which expressly provides that
“[t]his Agreenment constitutes the entire agreenent of the parties
hereto with respect to the subject matter hereof and supersedes all
prior and cont enpor aneous agreenents and understandings relatingto
t he subject matter hereof.” (Forbearance Agreenent § 20.) Pennexx
and Smthfield also each expressly represented that, in entering

into the Forbearance Agreenent, neither party “relied upon any
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representation, warranty, covenant or agreenment not expressly set
forth herein.” (lLd. ¥ 11(e).)

Courts have routinely held that “Pennsylvania |aw prohibits
recovery on a claimof fraud in the i nducenent where the contract
represents a fully integrated witten agreenent.” &oldstein, 2002

WL 1371747, at *2 (citing North Am Roofing & Sheet Metal Co., Inc.

v. Bldg. & Constr. Trades Council of Phila. & Vicinity, Cv. A No.

99- 2050, 2000 W 230214, at *7 (E.D. Pa. Feb. 29, 2000)). Pennexx
does not di spute that the Forbearance Agreenent constitutes a fully
integrated contract. (Pennexx Resp. at 18 n.17.) Pennexx instead
argues that the parol evidence rule does not bar its fraudul ent
i nducenent claim because Smthfield nade m srepresentations of
present intent that are contained in the express terns of the
For bear ance Agreenent. The Anmended Cross-Claim alleges that
“Smthfield msrepresented in the Forbearance Agreenment wth
Pennexx that: (1) it would not take any action to prevent or nake
nore difficult the redonestication and recapitalization of Pennexx,
and (2) it would execute and deliver all such other instrunents and
take all such other action as either party may reasonably request
fromtinme to tinme in order to effectuate the recapitalization of

Pennexx.” (Am Cross-d. ¢ 378) (enphasis added).® As discussed

° The Anmended Cross-Claim also alleges that “[pJrior to
entering the Forbearance Agreenent, Smthfield m srepresented to
Pennexx that events of default had occurred under the Credit
Agreenment between Smthfield and Pennexx.” (ld. f 383.) (enphasis
added). Pennexx’s reliance on this alleged m srepresentation is
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bel ow, however, neither of the alleged m srepresentations
concerning the redonestication and recapitalization of Pennexx were
incorporated by the parties into the Forbearance Agreenent as
express contractual duties. Evenif the all eged m srepresentations
on whi ch Pennexx relies had been incorporated into the Forbearance
Agreenent, it is well settled under Pennsylvania |aw that the tort
of fraudul ent inducenent enbraces only “oral representations on
which the other party relied in entering into the agreenent but
whi ch are contrary to the express terns of the agreenent.” Dayhoff

Inc. v. HJ. Heinz Co., 86 F.3d 1287, 1300 (3d Gir. 1996).° As the

par ol evidence rul e bars Pennexx fromoffering evidence of any oral
representati ons made by the Smthfield Defendants that are contrary
to the express terns of the fully integrated Forbearance Agreenent,
Pennexx’ s fraudul ent inducenent claimmnust fail. Accordingly, the
Smthfield Defendants’ Mdtion is granted with respect to Count 111
of the Anmended Cross-C aim

2. Breach of contract

The Smthfield Defendants also nove to dismss Pennexx’'s

breach of contract claimin Count X of the Anended Cross-C ai mfor

forecl osed by the parol evidence rule.

1 The Court al so notes that Pennexx relies on the sane al | eged
m srepresentations in support of its breach of contract claimin
Count X Under Pennsylvania |aw “[t]he ‘gist of the action’
doctrine bars a contracting party from pursuing a tort claim
agai nst the other party where the essential nature of the claimis
contractual .” Onen J. Roberts Sch. Dist. v. HTE, Inc., Cv. A
No. 02-7830, 2003 W. 735098, at *2 (E.D. Pa. Feb. 28, 2003).
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failure to state a claimupon which relief can be granted. The
Amended Cross-Cl ai mal | eges that the Smthfiel d Def endants breached
t he Forbearance Agreenent!! by taking actions that inpeded the
redonestication and recapitalization of Pennexx. Specifically, the
Amended Cross-Claimalleges that, in late May 2003, Pennexx began
| ooking for a new joint venture partner to replace Smthfield,
whi ch had refused to continue funding Pennexx. (Am Cross-d. 1

312.) Potential investors were reluctant to enter into a joint

' The Anended Cross-C ai mpresupposes that an ordi nary breach
of contract claimfor danages may be brought where, as here, the
contract at issue has been judicially approved and incorporated
into a consent decree. Al t hough “a consent decree no doubt
enbodi es an agreenent of the parties and thus in sone respects is
contractual in nature[,] . it is an agreenent that the
parties desire and expect will be reflected in, and be enforceable
as, a judicial decree.” Rufo v. Inmates of Suf f ol k County Jail
502 U. S. 367, 378 (1992). Thus, whereas the only penalty for
violation of a private agreenent is “another suit [for breach of

contract],” violation of a consent decree “my be enforced by
judicial sanctions, including citation for contenpt.” Uni t ed
States v. Gty of Mam, 664 F.2d 435, 439-440 (Forner 5th Cr

Dec. 1981) (en banc). It is unclear whether an aggrieved party

retains the option of asserting an ordinary breach of contract
cl ai mwhere the agreenent upon which the claimis based has been
incorporated into a consent decree. At |east one court has held
that the an injured party’'s “only recourse to renedy viol ati ons of
[a] Consent Decree [is] to seek a contenpt citation. . .[,] not to
file a whol e new cl ai mbased on a contract theory.” United Bl ack
Firefighters Assoc. v. City of Akron, Gv. A No. 90-1678, 1994 W
774510, at *17 (N.D. GChio Aug. 31, 1994). O her courts have
concluded that the incorporation of a private agreenment into a
consent decree does not necessarily prohibit the aggrieved party
fromasserting an ordinary breach of contract action for damages.
See Project Mgnt. Inst., Inc. v. Ireland, Cv. A No. 03-1712, 2003
W 23162399, at *2 (E.D. Pa. Dec. 30, 2003) (suggesting that party
may seek enforcenent of consent decree by asserting civil contenpt
claimor breach of contract clain). For the sake of argunent, the
Court assunes that an ordinary breach of contract claim may be
properly asserted where the contract at i ssue has been i ncorporat ed
into a consent decree.
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venture with Pennexx because, under the Pennsylvania Anti-Hostile
Takeover law, any new investor would be limted to 20% voting
rights, while Smthfield would be entitled to vote its entire 40.1%
share!? of Pennexx stock. (Ld. 97 313-14.) To avoid the
constraints of the Anti-Hostile Takeover |aw, Pennexx coul d either
unregi ster the conpany or redonesticate the conpany in Del aware.
(ILd. T 315.) Pennexx and Smthfield thereafter entered into the
For bear ance Agreenent, whi ch i nposed the foll ow ng pertinent duties
and obligations on Smthfield:

13. Smthfield Voting and Corporate Covenants.

Provided that no Default has occurred

hereunder, Smithfield shall and hereby agrees
to:

* k%

(b) (i) Be present in person or by proxy at a
nmeeting of the shareholders of PENNEXX (the
“Meeting”) (so that all shares of PENNEXX
common stock beneficially owned by Smithfield
may be counted for the purposes of determ ning
the presence of a quorum at the Meeting)
called on or after June 18, 2003 for the
pur pose of voting on, and (ii) vote all of its
shares of PENNEXX common stock at the Meeting
in favor of, a proposal to nerge PENNEXX with
and into a to-be-forned, wholly-owned Del awar e
subsidiary of Pennexx for the purposes of
redonesti cation and to facilitate t he
recapitalization of PENNEXX by increasing the
nunber of authorized shares of capital stock
(the “Del aware Merger”), or if so requested by
PENNEXX, to execute a consent in witing to
effect a consent to and adoption and approval
of the Del aware Merger

2 Smithfield's 50% stake in Pennexx was reduced to
approxi mately 40% after Pennexx sold 2.85 mIlion shares of common
stock as part of a $5 million private placenent in February 2003.
(Am Cross-d. 1 224.)
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(c) Refrain, directly or indirectly, from
soliciting proxies with respect to the common
stock of PENNEXX or becoming a “participant”
ina*“solicitation” (as such terns are defined
in Regulations 14A pronulgated under the
Securities Exchange Act of 1934) in opposition
to the recomendation of the Board of
Directors of PENNEXX with respect to the
proposal for the Del aware Merger;

(d) Not sell or transfer any shares of its PENNEXX

common st ock or exerci se any demand

regi stration right under t he certain

Regi stration Ri ghts Agr eenent bet ween

Smi thfield and PENNEXX dat ed June 27, 2001 for

a period of at |east one hundred twenty (120)

days;

(e) Not take any action to prevent or nmake nore

difficult the passage of the proposal for the

Del awar e Mer ger.
(For bearance Agreenent § 13.) In May/June 2003, Pennexx and Sw ft
& Conpany (“Swift”) began negotiating over a potential joint
venture. (Am Cross-C. § 325.) Swift expressed concern that the
For bearance Agreenent was not in confornmance wth standard
cor porate governance procedures and that, as a result, Smthfield
could withhold its proxy to redonesticate the conpany in Del aware
and increase the nunber of authorized shares of Pennexx capita
stock. (ld. § 332.) To ensure that Smthfield could not continue
to exercise control over Pennexx under the Pennsylvania Anti-
Hostil e Takeover law, Swift wanted Smthfield to sell its 40.1%
stake in Pennexx stock. (ld. T 333.) Smthfield advised Pennexx

that it was unwilling to sell its Penenxx stock to Swift, which

resulted in the collapse of the negotiations between Swift and
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Pennexx. (ld. ¥ 335.) By refusing to sell its Pennexx stock to
Swift, Pennexx asserts that Smthfield breached its obligation
under the Forbearance Agreenent to refrain fromtaking any action
t hat i npedes the redonestication and recapitalization of Pennexx.

Smthfield argues that it was not required under the
For bear ance Agreenent to refrain fromtaking any action that could
concei vably inpede the redonestication and recapitalization of
Pennexx. Smthfield nmaintains that its obligations under the
For bearance Agreenent were strictly limted to passage of the
proposal for the Del aware Merger. Thus, Smthfield contends that
the provision in the Forbearance Agreenment which required the
conpany to “[n]ot take any action to prevent or nmake nore difficult
the passage of the proposal for the Delaware Merger” did not
affirmatively obligate Smthfield to sell its Pennexx common st ock.
| ndeed, the Smthfield Defendants note that the Forbearance
Agreenent includes a provision that prohibited Smthfield from
selling or transferring its Pennexx common stock for 120 days after
t he signing of the Forbearance Agreenent.

I n response, Pennexx contends that the Forbearance Agreenent
i s anbi guous concerning the scope of Smthfield s obligations to
facilitate the redonestication and recapitalization of Pennexx.
Pennexx mai ntains that the circunstances |l eading up to the entry of
t he For bearance Agreenent show that the purpose of the Forbearance

Agreenment was to recapitalize Pennexx by replacing Smthfield with
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another entity as Pennexx’s joint venture partner. Pennexx
contends that, notwthstanding contractual |anguage to the
contrary, Smthfield was obligated to sell its Pennexx stock to
Swift to effectuate the purpose of the Forbearance Agreenent.
Pennexx has attached to its response brief the Declaration of
M chael Queen, the conpany’s former President and Chi ef Executive
Oficer, and the Declaration of Steven King, Esquire, one of the
conpany’s attorneys, in support of its view of the general
ram fications of the Forbearance Agreenent.

The goal of contract interpretation is to ascertain the

parties’ objective mutual intent. Duquesne Light Co. V.

West i nghouse Elec. Corp., 66 F.3d 604, 613 (3d Cr. 1995). Under

Pennsylvania law, “[i]t is firmy settled that the intent of the
parties to the witten contract is contained in the witing

itself.” 1d. (quoting Samuel Rappaport Famly P ship v. Meridian

Bank, 657 A.2d 17, 21 (Pa. 1995)). Were the |anguage of the
contract is clear and unanbi guous, “the focus of interpretationis
upon the terns of the agreement as nanifestly expressed, rather

than as, perhaps, silently intended,” Steuart v. MChesney, 444

A.2d 659, 866 (Pa. 1982), and “there is no need to resort to

extrinsic aids or evidence.” 1d. (quoting East Crossroads Cr.

Inc. v. Mellon-Stuart Co., 205 A 2d 865, 866 (Pa. 1965)). Because

Pennsyl vania |aw presunes that the witten contract conveys the

parties’ intent, the witing
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wi |l be found anbiguous if, and only if, it is
reasonably or fairly susceptible of different
constructions and is capable of bei ng
understood in nore senses than one and is
obscure in neaning through indefiniteness of
expression or has a double neaning. A
contract is not anbiguous if the court can
determne its neaning w thout any gui de ot her
t han a know edge of the sinple facts on which,
from the nature of the |anguage in general
its neaning depends; and a contract is not
rendered anbi guous by the nmere fact that the
parties do not agree on the proper
construction.

Bohl er - Uddehol m Am, Inc. v. Ellwod Goup, Inc., 247 F.3d 79, 93

(3d Cr. 2001) (quoting Duquense Light, 66 F.3d at 614). The

determ nati on of whether a contract is ambiguous is a question of

law for the court, Sanford Inv. Co., Inc. v. Ahlstrom Much.

Hol dings, Inc., 198 F.3d 415, 421 (3d Gr. 1999), “and there is no

reason why a court cannot decide such an issue [o]n a notion to

di sm ss.” Chentech Int'l, Inc. v. Chem |Injection Techs., Inc.

Cv. A No. 05-140, 2005 W. 839404, at *2 (E.D. Pa. Apr. 12, 2005)
(citations omtted).

Pennexx’ s contention that the Forbearance Agreenent broadly
requires Smthfield to refrain fromtaking any action that could
inpede the redonestication and recapitalization of Pennexx,
including refusing to sell its Pennexx stock, finds no support in
t he plain | anguage of the Forbearance Agreenent. The clear intent
of the parties, as expressed by the unanbi guous | anguage of the
For bear ance Agreenent, was for Smithfield to nerely facilitate the

passage of the Del aware Merger proposal at a special neeting of
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Pennexx shareholders to be held on or after June 18, 2003. The
Del awar e Merger proposal, as defined in the Forbearance Agreenent,
i ncl uded two conponents: (1) nergi ng Pennexx with and into a to-be-
formed, wholly-owned Delaware subsidiary of Pennexx “for the
pur poses of redonestication”; and (2) increasing the nunber of
aut hori zed shares of Pennexx capital stock “to facilitate the
recapitalization” of Pennexx. (Forbearance Agreenent f 13(b).) To
the extent that the Forbearance Agreenent obligated Smthfield to
assist in the redonestication and recapitalization of Pennexx, that
obligation was strictly limted to approving a proposal to nerge
Pennexx into a Delaware shell corporation and to increase the
nunber of authorized shares of Pennexx capital stock. Indeed, even
the scope of the catch-all provision in paragraph 13(e) of the
For bearance Agreenent is narrowy confined to any action by
Smthfield that would “prevent or nake nore difficult the passage
of the proposal for the Del aware Merger.” (Forbearance Agreenent

1 13(e)) (enphasis added).®® Thus, regardl ess of whether selling

3 The Court also concludes that the “Further Assurances”
Cl ause in the Forbearance Agreenent, which provides in part that
“PENNEXX and Smithfield agree to execute and deliver all such ot her
instrunments and take all such other action as either party my
reasonably request fromtinme to tine, wthout paynment of further
consideration, in order to effectuate the transacti ons provided for
herei n” (Forbearance Agreenent § 15), does not alter or expand the
substantive scope of the parties’ duties and obligations under the
For bear ance Agreenent. |ndeed, interpretingthe Further Assurances
Clause as requiring Smthfield to sell its 40.1% stake in Pennexx
“W t hout paynent of further consideration” would | ead to an absurd
resul t.
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its Pennexx stock would have facilitated the redonestication and
recapitalization of Pennexx, the Forbearance Agreenent did not
obligate Smthfield to sell its Pennexx stock to Swift in June
2003. To the contrary, the Forbearance Agreenent expressly
prohi bi ted, without qualification, Smthfield s ability to “sell or
transfer any of shares of its PENNEXX common stock for one hundred
twenty (120) days” after the entry of the Forbearance Agreenent.
(For bear ance Agr eenent i 13(d).) Pennexx’ s conpeting
interpretation is not based on the |anguage of the Forbearance
Agreenent itself, but on its own understanding of the contract’s
inmport fromthe circunstances surrounding the transaction. It is
beyond cavil that parol evidence is not admssible to inject
anbi guity i nto an ot herw se unanbi guous, fully integrated contract.

Mellon Bank, N.A. v. Aetna Business Credit, Inc., 619 F.2d 1001,

1010 n.9 (3d Gir. 1980).' The Court, therefore, declines Pennexx’s

invitation to engraft onto the Forbearance Agreenent a generalized

14 Pennsyl vania | aw does pernit a court to consider certain
forms of extrinsic evidence where “a |l atent anbiguity arises from
extraneous or collateral facts which nmake the neaning of a witten
agreenent uncertain although the |anguage thereof, on its face,
appears cl ear and unanbi guous.” Bohl er-Uddeholm 247 F.3d at 93
(citation omtted). To the extent that Pennexx relies on the Queen
and King Declarations to prove |latent anbiguity in the Forbearance
Agreenent, it is well-settled that evidence “regarding a party’s
bel i ef s about the general ranmifications of a contract [is] not
. the right type [of evidence] to establish |atent anmbiguity.” 1d.
at 94 n.3. Accordingly, the Court has not considered the Queen and
King Affidavits in ruling on the instant Mdtion. See Fed. R Cv.
P. 12(b)(6) (noting that court may exclude matters outside the
pl eadi ngs).
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obligation requiring Smthfield to refrain fromtaking any action
whi ch could inpede the redonestication and recapitalization of
Pennexx. As the Anmended Cross-Claimis devoid of allegations from
whi ch the Court can reasonably infer that Smthfield breached any
of its discrete duties relating to the passage of the Del aware
Mer ger proposal, ! Pennexx's claim for breach of the Forbearance
Agreenment nust fail. Accordingly, the Smthfield Defendants’

Motion to Dismss Count X of the Anended Cross-Claimis granted.

3. Fraud on the court

The Smithfield Defendants nove to dism ss Pennexx’'s fraud on
the court claim in Count IV of the Anmended Cross-Claim The
Amended Cross-Claim alleges that, in presenting the Forbearance
Agreenment to the Court for approval in Gvil Action No. 03-3155,
Smthfield m srepresented to the Court, through the Forbearance
Agreenent, that: (1) it would not take any action to prevent or
make nore difficult the redonestication and recapitalization of
Pennexx, and (2) it would execute and deliver all such other

instrunments and take all such other action as either party my

% Although Pennexx has principally relied on the Anended

Cross-Claims allegations concerning Smthfield s refusal to sell
its Pennexx stock to Swift in opposing the instant Mtion, it
appears the Amended Cross-Claim also alleges that Smthfield
breached t he For bearance Agreenent by (1) shorting Pennexx on neat
i nvoi ces; (2) charging Pennexx nore per pound of beef than it
charged other custoners; and (3) offering to provide case-ready
nmeats to Pathmark, Pennexx’s |argest custonmer, at |ower prices.
(Am Cross-d. (9T 322-324.) This alleged m sconduct does not
inplicate Smthfield' s limted obligations under the Forbearance
Agr eenent .
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reasonably request fromtinme to time in order to effectuate the
recapitalization of Pennexx. (Am Cross-C. § 394.) As a direct
and proximate result of Smithfield s m srepresentations to Pennexx
and the Court, Pennexx suffered damages, including the loss of its
sharehol ders’ equity and the future val ue of Pennexx as a conpany.
(Ld. 7 404.) Pennexx requests that the Court vacate the Stipul ated
Order entered in Gvil Action No. 03-3155.

Federal courts enjoy the inherent power to set aside a

judgnment for fraud upon the court. Averbach v. Rival Mg. Co., 809

F.2d 1016, 1021 (3d Cr. 1987); see also Fed. R Cv. P. 60(b)

(“This rule does not limt the power of a court . . . to set aside
a judgnent for fraud upon the court.”). The concept of fraud on
the court is very narrowy construed by federal courts. G eat

Coastal Express, Inc. v. Int’'l Brotherhood of Teansters, 675 F.3d

1349, 1356 (4th Gr. 1982). As this Court has stated:

Fraud upon the court does not enconpass
every type of fraud which may arise in
connection with a case but rather is |limted
to that species of fraud which does or
attenpts to, subvert the integrity of the
court itself, or is a fraud perpetrated by
officers of the court so that the judicia
machi nery cannot performin the usual manner
its inpartial task of adjudgi ng cases that are
presented for adjudication.

Courts have found fraud upon the court
only where there has been the nobst egregious
conduct invol ving a corruption of the judicial
process itself. Exanples of such conduct are
bri bery of judges, enploynment of counsel to
i nfl uence the court, bribery of the jury, and
i nvol venent of an attorney (an officer of the
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court) in the perpetration of fraud.

United States v. Zinner, Crim A. No. 94-0048, 1998 W. 57522, at *3

(E.D. Pa. Feb. 9, 1998) (citations and internal quotation omtted).
The Amended Cross-Claim nerely alleges that Smthfield
m srepresented to the Court that it would conply wwth the terns and
conditions of the Forbearance Agreenent, which resulted in injury
to Pennexx. Accepting these allegations as true and drawi ng all
reasonabl e inferences therefrom in favor of Pennexx, the Court
cannot conclude that Count 1V of the Anmended Cross-C ai m supports
a claimthat the Smthfield Defendants engaged in a schene to
fraudul ently subvert the integrity of the judicial process which
resulted in “far nore than aninjury to asinglelitigant.” Hazel-

Atlas dass Co. v. Hartford-Empire Co., 322 U S. 238, 245-46

(1944).'* Accordingly, the Smithfield Defendants’ Mdtion to Disniss

1nits Response to the instant Mdtion, Pennexx argues that
Smthfield has continued to perpetrate a fraud upon the court by
maki ng m srepresentati ons concerning the val ue of Pennexx’ s assets
at the tinme of foreclosure. Pennexx has appended two exhibits to
its Response in support of these additional m srepresentations.
(Pennexx Resp. Ex. D, E.) The Amended Cross-C aim does not,
however, include any all egations relating to the m srepresentations

on which Pennexx now attenpts to rely. The Court, therefore
declines to consider Pennexx’'s additional “allegations” of fraud
upon the court in ruling on the instant Mbtion. See Fed. R

12(b)(6) (noting that court my exclude nmatters outside the
pl eadings); Fed. R Cv. P. 15(a) (noting that party nust obtain
| eave of court or witten consent from opposing party to amend
pl eadi ng after party has al ready anended pl eadi ng once as a matter

of course). Even if the Court could properly consider Pennexx’s
addi tional “allegations” of fraud upon the court in ruling on the
instant Motion, Count 1V would still fail to state a claim upon

which relief can be granted.
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Count 1V of the Amended Cross-Claimis granted.

4. Breach of good faith and fair dealing

The Smthfield Defendants al so nove to dism ss Counts Xl and
X'l of the Anended Cross-Claim in which Pennexx alleges that
Smthfield breached its duty of good faith and fair dealing in
carrying out its obligations under the Forbearance Agreenent.
Pennexx’ s breach of good faith and fair dealing claimis prem sed
on the sanme conduct that forns the basis of its breach of contract
claimin Count X. The Smthfield Defendants cite anple support for
t he proposition that Pennsyl vani a | aw does not recogni ze a cause of
action for breach of good faith and fair deal i ng separate and apart

from a breach of contract claim See, e.qg., Bagasra v. Thonas

Jefferson Univ., Cv. A No. 99-2321, 1999 W 517404, at *1 (E D

Pa. July 20, 1999); Drysdale v. Werth, Gv. A No. 98-3090, 1998

W. 966020, at *3 (E.D. Pa. Nov. 18, 1998); EECC v. Pathmark, Inc.,

Cv. A No. 97-3994, 1998 W. 57520, at *6 (E.D. Pa. Feb. 12, 1998).
As Pennexx’s breach of good faith and fair dealing clains in Counts
Xl and XIll are based on the sane allegations as its inactionable
breach of contract claimin Count X it would be futile to recast
Counts XI and XIIl as clains for breach of contract. Accordingly,
the Smthfield Defendants’ Motion is granted with respect to Counts

Xl and XIIl of the Anmended Cross-d aim?'’

Y Pennexx has advised the Court that it inadvertently nispled
Count XIlIl as a claimfor breach of good faith and fair dealing
wi th respect to the Forbearance Agreenent. Pennexx seeks |eave to
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B. CGCener al Rel ease

The Smthfield Defendants contend that Pennexx’s renaining
claims (Counts I, II, V, VI, VII, VIIl, IX X1, and XlV) are
barred by the general release contained in the Forbearance
Agreenent because these clains are related to events occurring
prior to May 30, 2003, the date on which the Forbearance Agreenent
was entered as a Stipulated Order, or were rai sed by Pennexx in the
replevin action.

Under Pennsylvania law, a signed release is binding on the
parties unless procured and executed by “fraud, duress, or other
ci rcunstances sufficient to invalidate the agreenent.” Wastak v.

Lehigh Valley Health Network, 342 F.3d 281, 295 (3d G r. 2003).

Nowhere in its subm ssions does Pennexx dispute that Counts I, |1,
V, VI, VIl, VIIl, IX XIl, and XIV fall within the broad scope of
the general rel ease. |Instead, Pennexx argues only that the general
rel ease i s unenforceable because Smthfield fraudulently induced

Pennexx to enter into the Forbearance Agreenent, perpetrated a

replead Count XlIl as a claimfor breach of good faith and fair
dealing with respect to the Credit and Stock Purchase Agreenents.
Because Pennsyl vania does not recognize an independent cause of
action for breach of the duty of good faith and fair dealing, and
because any such claimrelated to the Credit and Stock Purchase
Agreenents would be barred by the general release, as discussed
infra, granting Pennexx |eave to replead Count X Il would be
futile. See Shane v. Fauver, 213 F.3d 113, 115-117 (3d Cir. 2000)
(denial without | eave to anend is justified on grounds of futility,
i.e., the anmended claim would fail to state a claim upon which
relief could be granted). Accordingly, Pennexx’s request for | eave
to replead Count Xl Il is denied.
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fraud in presenting the Forbearance Agreenent to the Court for
approval in Gvil Action No. 03-3155, and materially breached the
For bearance Agreenent by refusing to sell its Pennexx stock. The
Court, however, has already rejected these argunents in di sm ssing
Counts 111, 1V, and X of the Anmended Cross-Claim for failure to
state clainms upon which relief can be granted.®® The Court
concl udes, therefore, that Counts I, I, V, VI, VIl, VIIIl, IX XI,
and XIV are barred by the general release contained in the
For bearance Agreenent.!® Accordingly, the Smthfield Defendants

Motion is granted with respect to Counts I, IIl, V, VI, VIl, VIII

I X, XI'l, and XIV of the Anended Cross-Cl aim?°

8 The Court further notes that “[wjhen a contract is induced

by fraud, . . . the injured party has a choice of alternate
remedies: he may either rescind the contract or affirmit and
mai ntain an action in deceit for danages.” Mllon Bank Corp. V.
First Union Real Estate Equity & Mrtgage Invs., 951 F.2d 1399,
1408 (3d Gr. 1991) (enphasis added) (citations omtted). In
seeking danmmges in connection wth its claim for fraudul ent
i nducenment in Count |11, Pennexx elected to affirmthe Forbearance

Agreenent and the general rel ease contained therein. As the |egal
remedy of danmages and the equitable renedy of rescission are
i nconsi stent and nutual ly exclusive, Pennexx thereby waived any
claimfor rescission of the Forbearance Agreenent on the basis of
fraudul ent inducenment. See Allied Erecting & Dismantling Co. V.
USX Corp., 249 F.3d 191, 199 (3d G r. 2001) (noting that affirmance

of contract bars rescission).

¥ The Court expresses no opinion as to whether Pennexx's
shar ehol ders are subject to the general release in the Forbearance
Agr eenent .

© Because the Court has concluded that all fourteen counts of
t he Anended Cross-Claimare either barred by the general rel ease or
fail to state clainms upon which relief can be granted, the Court
need not consider whether the Anended Cross-C aim constitutes an
i nperm ssible collateral attack on the Stipulated Order entered in
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V.  CONCLUSI ON

For the foregoing reasons, the Smthfield Defendants’ Mbotion

Cvil Action 03-3155 under the doctrine of res judicata. See
Notti ngham Partners v. Trans-Lux Corp., 925 F.2d 29, 32 (1st G
1991) (“It is beyond cavil that a suit can be barred by the earlier
settlenment of another suit in either of two ways: res judicata or
release . . . . Since further prosecution of appellants’ federal
suit is foreclosed by the release defense . . ., it would be
pointless to discuss at any |length whether their action is also
cl ai m precl uded. ”).

The Court al so declines Pennexx’s request, which it first nade
in a brief filed over one year after the filing of the Amended
Cross-Claim to recharacterize its state | aw cl ai ns for danages as
a direct attack on the Stipulated Order pursuant to Rule 60(b). As
Judge Easterbrook wote inrejecting a pro selitigant’s request to
treat his conplaint as a Rule 60(b) notion:

Compl aints state clains, while notions under
Rule 60(b) state reasons for nodification
The docunent that deash filed was a claim
not a request (with reasons) for alteration

: Just as a letter is not a conplaint, so
a conplaint is not a nmotion in a prior and

unnamed case. The civil rules distinguish
‘pleadings from notions, and this was a
‘pl eadi ng.’ That nmuch of form nust be

respected, given the many rules (including

ti mng and answer requirenents) for pleadings,

whi ch differ substantially fromthe timng and

formrules for notions. Oherwise litigation

i s chaos.
G eash v. Yuswak, 308 F.3d 758, 761 (7th Cr. 2002) (interna
citation omtted); see also Hendrick v. Avent, 891 F. 2d 583, 588-89
(5th Cr. 1990) (“The law and policy surrounding a Rule 60(b)
notion is clear that this notion was intended to be the only net hod
of attacking a final judgnent and not to be used in abundance
Consequently, a judicial recharacterization of a lawsuit to fit
this nold woul d be rare indeed. Cearly, making appellant’s claim
fit under the label of a Rule 60(b) notion wuld take a
recharacterization of the pleadings p/us arelationback intineto
the original conplaint to fit wthin the time constraints. The
district court properly refused to perform such feats.”); accord
Engl eson v. Burlington NN. RR Co., 972 F.2d 1038, 1043 (9th Cr
1992) .
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to Dism ss the Arended Cross-Claimfiled by Pennexx is granted in
its entirety.

An appropriate Order follows.
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I N THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

SEAN FI TZPATRI CK ) ClVIL ACTI ON
V.
M CHAEL QUEEN, et al. NO. 03-4318
ORDER

AND NOW this 16th day of May, 2005, upon consideration of the
Sm thfield Defendants’ Motion to D sm ss the Arended Cross-C ai mof
Pennexx Foods, Inc. (Doc. No. 88), Pennexx’ s Response thereto, the
oral argunent held before the Court on February 4, 2005, and al
attendant and responsive briefing, IT IS HEREBY ORDERED t hat said
Motion is GRANTED. The Amended Cross-Claim (Doc. No. 43) is
DISMSSED in its entirety.

BY THE COURT:

s/ John R. Padova
John R Padova, J.




